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MEMORANDUM OF AGREEMENT BETWEEN
THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION
AND THE UNITED STATES ARMY CORPS OF ENGINEERS

BwW N

5 L GENERAL

6 A Purpose and Authority

(H Section 404 of the Clean Water Act (CWA), 33 U.S.C
8  the Secretary of the Army, acting through the Chief of Engineers, to regulaf

10

12
13
14  (State 404 Program) in lieu of the permitting programi
15  promulgated regulations at 40 C.F.R. Part 233 outlinin;
16  approving a state program.

17 (3)  The State of Florida (State)
18  discharge of dredged or fill material:

bmitting its program to regulate the
with the above-cited authorities. This

19
20
21 )] The ent of Environmental Protection (DEP), pursuant to

22 Part IV of Chapter 37
23 conducted in State reg
24 Secretary of DEP, is.gi
25  Statutes, and 1
26  program is app

s authorized to issue permits for regulated activities

| charged with administering the State 404 Program when the
dance with 40 C.F.R. Part 233.

27 Date and Revisions

28 This Agreement shall be executed by DEP and the Corps and shall take
29 me of EPA approval of the State 404 Program, which shall be the effective date
30 ‘the Federal Register.

31 @) DEP and the Corps agree to maintain a high level of cooperation and

32 coordination and to work in partnership to assure successtul and effective implementation of the
33 programs regulating the discharge of dredged or fill material into waters of the United States.

34 3) This Agreement, and any procedures established in conformance with it,
35  shall be reviewed periodically, or at least once every 12 months, by DEP and the Corps, except as
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otherwise provided herein. Either party may request in writing an amendment or modification to
the Agreement. Amendments and modifications shall be in writing and shall be etfective upon the
signature of both parties and approval by EPA.

4 This Agreement shall remain in effect until the State 404 Program
authorization is modified by EPA, pursuant to 40 C.F.R. § 233.16, in a manner that would affect
this Agreement, until EPA’s approval is withdrawn pursuant to 40 C.F.R. § 233.53(b), or until
DEP voluntarily transfers program responsibilities to the Corps according to th criteria and
procedures established in 40 C.F.R. § 233.53(a).

%) In the event DEP proposes to transfer all or part
to another State agency in accordance with 40 C.F.R. § 233.16, eithe
modified to add that other State agency or a new Memorandum of
and that State agency will be required.

IL WATERS TO BE RETAINED

A. Pursuant to 404(g) of the CWA, the C
Section 404 of the CWA for those waters whic
their natural condition or by reasonable imp: ans to transport interstate or foreign
commerce shoreward to their ordinary high ding all waters which are subject to
the ebb and flow of the tide shoreward to their meag hi ter mark, including wetlands adjacent
thereto.! The Corps will retain respoi mitting for the discharge of dredged or fill
material in those waters identitie i 1s List (Attachment A), as well as all waters
subject to the ebb and flow rard to their mean high water mark that are not
cluding wetlands adjacent thereto landward to the
administrative boundary For purposacs of this Agrecment, the administrative boundary

pemrtitting authority under
, or are susceptible to use in

a 300-fool guide line established from the ordinary high
water mark or mean high tide line of the retained water.

All waters of the United States not retained by the Corps will be .

s part of its State 404 Program (State assumed waters). The Corps will provide
s GIS layer to DEP, and will update the GIS layer as necessary, in accordance with

B. The Corps shall retain responsibility for permitting the discharge of dredged and
fill material in waters of the United States within “Indian country,” as that term is defined at 18

1 Section 404(g) of the CWA, 33 U.5.C. § 1344(g), is interpreted and implemented in accordance with Assistant
Secretary of the Army for Civil Works, Memorandum dated July 30, 2018, Subject: Clean Water Act Section 404(g)-
Non-Assumuable Waters.

[PAGE \* MERGEFORMAT ]

Commented [A1]; (1) Revised to make it clear that the
administrative:boundary is only applicable to adjacent
wetlands, (2} Also included language to make clear the
administrative boundary is project specific:
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71 US.C.§1151.

72 C. Modifications to the Retained Waters List and GIS layer, including identification
73 of the head of navigation, will be made in the following circumstances: when the Corps makes a
74  navigability determination;” a Federal court makes a navigability determination; the United States
75  Congress makes a navigability determination; there are applicable rule changes; or pursuant to
76 Section III.B., below. Any modifications to the Retained Waters List which affect the area of
77  jurisdiction are subject to EPA approval pursuant to 40 C.FR. § 233.16(d).
78 Agreement affects the authority of the Corps to make determinations of navi ab it
79 33 C.F.R. Part 329.

80

81 1. JOINT COORDINATION PROCEDURES

82 A When an application is received by either party, the appligatién will be screened
83  using the Retained Waters List and GIS layer to determine if thefproposeduactivity will occur
84  within Corps retained waters, as identified in Section II, abo oposed activity falls
85  within retained waters, DEP will, within five calendar days. the applicant to the
86  Corps. Likewise, when a proposed activity falls with vaters, the Corps will,
87  within five calendar days of receipt, refer the applé ¢

88 B. If DEP has reason to believe 3
89  defined in Section II.A., above, but 1
90  retained waters GIS layer, DEP will 1
91 retained waters. The Corps shall

92  of DEP’s request. In the event:

93 e Corps. Within 30 calendar days, the Corps will

94 st accordingly.

95 tion 10 of the Rivers and Harbors Act of 1899 (RHA), the

96 ver all obstructions and alterations of navigable waters of the

97

98 ourse, location, condition, or capacity of navigable waters of the

99 d in 33 C.F.R. Part 329. This includes permit authority under Section 10
100 ¥ aters that are jurisdictional based solely on historic use (Section 10 historic
101 iters). the Corps retains authority over Section 10 historic waters, upon the effective date
102 ent, the State assumes responsibility for permitting the discharge of dredged or fill

103  material in Section 10 historic waters. Therefore, discharges of dredged or fill material in
104  Section 10 historic waters will require a Section 10 permit from the Corps and a 404 permit from
105  DEP. Nothing in this Agreement affects the authority of the Corps in implementing regulatory
106  programs pursuant to the RHA.

233 C.F.R. §329.14
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107 IV. EXISTING PERMITS AND PENDING PERMIT APPLICATIONS

108 A. Individual Permits

109 (H The time limit for completing work authorized under a Department of the
110 Armmy (DA) individual permit issued prior to the date of assumption for the
111 discharge of dredged or fill material in State assumed waters will remain the
112 expiration date stated in the permit instrument. After the date of mption, an
113 applicant must apply for a new permit from DEP for any wot i
114 incomplete by the expiration date. The Corps will not review regues

115 of time and will reter the applicant to DEP to apply for an

116 404 Program. DEP may administratively continue an ex

117 the effective date of a new permit, if any, consister

118 decision 13 made not to issue a new permit.

119 @) The Corps retains authority to make minor | to DA permits in
120 State assumed waters. Minor modifications arg géi, sterial in nature, and
121 shall include the following: a) to corr ical mistakes; b) to
122 incorporate changes requested by hge due dates for reporting or
123 performance deadlines; d) to tr: upon a change in ownership or
124 control; and e) to make minor s. Minor modifications may include
125 ; ill a minor modification expand the
126 “hange the location, or extend the duration
127 of the authorized

128 in its sole discret

129 evaluation of

130 B.

131 fig the work under a DA general permit verified prior to the date
132 chargeof dredged or fill material in State assumed waters will remain the
133 werification letter or as stated in the DA general permit, whichever is
134 f assumption, any work that remains incomplete by the expiration date
135

136

137

138

139 commenced or is under contract to commence. After the date of assumption, no new verifications
140  under general permits will be issued by the Corps within State assumed waters.

141 C. Records Transfer

142 Upon notification of program approval from EPA, the Corps will transfer to DEP any
143 pending Section 404 program permit application files within the area of State assumed waters.
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144  Upon request by DEP, the Corps will provide copies of specific permits for purposes of DEP
145  issuing a new permit. Transfer methods shall be mutually agreed upon by the Corps and DEP.

146 V. REVIEW OF APPLICATIONS FOR STATE PROGRAM PERMITS

147 A. Anchorage and Navigation

148 DEP shall not issue a permit if notified that the Corps has determined, in a
149 40 C.FR. § 233.20(d), that anchorage and navigation of any navigable wa
150  substantially impaired.

151

152 B. Corps Civil Works Projects

153 D Section 14 of the RHA (33 U.S.C. § 408) (Sét

154 use or alteration ot a Corps Civil Works project b

155 approval of the Corps. Within five calendar days el agrees to inform
156 the Corps and instruct the applicant to cont Corps Section 408
157 contact person for any activities that ma )

158 project. Existing Corps Civil Works pr

159 Regulatory Source Book, which date as necessary. Within 14
160 calendar days of receipt of th m DEP, the Corps will notify DEP if
161 the Corps’ approval is requiréd pty ection 408, in which case the State
162 agrees to delay any figahkiState actipng:until Section 408 review is complete or
163 mclude a special condi u#the p t requiring Section 408 permission prior to
164 Corps’ Section 408 contact information.

165 jects involving the discharge of dredged or fill
166 nited States must be developed in accordance with the
167 under Section 404(b)(1) ot the CWA, as amended, unless
168

169 her than projects specifically authorized by Congress for which
170 applied or will apply Section 404(r) of the CWA, the Corps and DEP
171 and follow, as practicable, mutually agreed upon procedures for
172 ston of information necessary for DEP to process an application for a
173 under the State 404 Program.

174

175 In accordance with 40 C.F.R. § 233.22(d), DEP shall consult in an expeditious manner with
176  the Corps about issuance of an emergency permit in State assumed waters.

177 D. State 404 Permits

178 In accordance with 40 C.F.R. § 233.50(j), if DEP has received an EPA objection or

179  requirement for a permit condition to a permit application or draft general permit in State assumed
180  waters, and in the event that DEP neither satisties EPA's objections or requirement for a permit
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condition nor denies the permit, the Corps shall process the permit application. DEP will provide
a copy of the admmlstrdllvc record to thc Corps using an agreed upon method to facilitate the
Corps’ review.

E. Designation of Non-Federal Representative

~Commented [A2]: The Corps would ttilize dociiments

provided by DEP in compiling its:.own administrative record
but wou!d not; strictly:speaking, rely on DEP's

It DEP receives an EPA objection or requirement for a permit condition ar
satisfies EPA's objection or requirement for a permit condmon nor demes the pet
pursuant to the process in 40 C.F.R. § 233.50()),
+ has shifted to the Corps, under Endangered Species Act :

Federal representative. If a permit dpphcant 81
representative, then the applicant and Corp
Federal representative

e choice of the designated non-

VI  COORDINATION OF, ANKING

&its and In-Lieu Fee Program Agreements

. For those

mits for Mitigation Bank and In-Lieu Fee Projects

; “he boundary of the mitigation bank or of a project under an 1n—heu
fee program (as distinct from the service area) will be the project boundary for purposes of Section
ILA., above, for authorization of discharge of dredged or fill material.

C. Use of Credits from Corps Approved Mitigation Banks for State 404 Permits

[PAGE \* MERGEFORMAT ]

record. Uit v, the Corps would need to

produce its own administrative record Additionally, the
Corps would process the application:as it would:any ather
application we received;

" Commented [A3): The ESA implementing regulations

already provide the Corps with the discretion to designate a
non-federalentity to conduct informal consultationor
producea BA for formal consultation: Including the
proposed language may give the impression that the Corps
is fimiting its discretionregarding whether to designate a
non-Federal representative it DEP makes a request. There
may be instances:where the Corps does not want to
designate a non-Federal entity:
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DEP may approve the use of credits from a Corps-approved mitigation bank or in-lieu fee
program to provide compensatory mitigation for permits issued under the State 404 Program, as
long as the use of credits is consistent with the approved mitigation banking instrument or in-lieu
fee instrument.

VII.  ENFORCEMENT

A Except as provided in Section of State assumption, the Corps will
continue to monitor compliance and enforcé

assumed waters.

B. The Corps will no
dredged or fill material in vi
effective date of assumptio
or amount of discharge

harges of dredged or fill material in violation of the CWA or against
th the terms and conditions of a DA permit in State assumed waters that have
solved prior to the effective date of State assumption (hereinafter Ongoing Enforcement
Action). If there is an unusual circumstance concerning an Ongoing Enforcement Action, the
parties to this Agreement may discuss DEP taking the lead. For those instances where the Corps,
on its own or in coordmation with EPA or the United States Department of Justice, resolves an
Ongoing Enforcement Action, the Corps will consult with DEP as practicable, and will provide
DEP a copy of any consent decree or settlement agreement. DEP will be responsible for issuing
any after-the-fact permit for the discharge of dredged or fill material.

[PAGE \* MERGEFORMAT ]

Commented [Ad]: Thefirst sentence wasintegrated into
| Section VEAD The inchision of the state as co-chair and EPA
as a participant follow from the 2008 Mitigation Rule and
don’t needta:be separately recited here.
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VIII. COMMUNICATION BETWEEN PARTIES

A. Communication and record sharing between the parties of this Agreement may be
accomplished through electronic means.

B. Following execution of this Agreement, DEP and the Corps will meet as
necessary to discuss issues related to State assumption. Following the effective date of State
assumption, the Corps and DEP shall meet on a biweekly basis during the first six
assumption in order for the Corps and DEP to ensure effective coordination in the
of this Agreement.

IX.  GENERAL PROVISIONS

A.
found herein.

B. This it tantive or procedural,
enforceable by law or equity, by any officers or employees, or any other
person. This i do ny person outside o

C. The signatory agencies 4o 1iéf, wail v administrative claims, positions, or
interpretations they r i spect to the applicability or enforceability of the
CWA,ESA, or : laws.

. Nothing in shall be interpreted as obligating the signatory

The headings in this Agreement are for convenience of reference only and shall not
limit or otherwise affect the meaning hereof.

If any provision of this Agreement is held to be illegal or invalid by a court of
competent jurisdiction, such provision shall be deemed to be severed and deleted; and
neither such provision, nor its severance and deletion, shall affect the validity of the
remaining provisions.

X. SIGNATURES
[PAGE \* MERGEFORMAT ]

FL CWA 404 Assumption FOIA_Interim Release 17



FEEDRAFT DELIBERATIVE. DO NOT RELEASE UNDER FOLA. NOTHING CONTAINED HEREIN
SHALL BE CONSTRUED AS CREATING ANY RIGHTS OR BINDING EITHER PARTY. DO NOT
RELEASE QUTSIDE OF THE CORPS WITHCUT THE CORPE™ APPROVAL#**

292

293 Florida Department of Environmental Protection

294

295 Date: By:

296  U.S. Army Corps of Engineers
297

298
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